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EASEMENTS
I. NATURE OF RIGHT
A. Déefinition

An easement is the right in favor of one person to
use the land of another person. Easements are of two
types: "affirmative" and "negative" easements. Some
characteristics of an affirmative easement are: it is an
interest in land, covered by the statue of frauds; it is a
right that attaches to the estate itsalf; it gives the owner
thereof (dominant estate owner) the right to use the
servient estate for some purpose.'

The Restatement defines an easement as follows:

"An easement is an interest in land in the
possession of another which:

a  entitles the owner of such interest to a limited
use or enjoyment of the land in which the
interest exists;

b. entitles him to protection as against third
persons from interference in such use or
enjoyment;

c. isnot subject to the will of the possessor of tile
land;

d. isnot anormal incident of the possession of
any land possessed by the owner of the
interest; and

e. is capable of creation by conveyance."?

B. Incorporeal Right:
An easement istermed an incorporea hereditament
or right®, as it does not have physical existence.

C. Imposed on Real Property:
An easement is imposed on corporeal or rea
property and not on the owner.*

D. No Right to Profits:

An easement carries with it no right to the profits
from the land.”> A profit & prendre is a right of one
person in the soil of another, accompanied with
participation in the profits. A profit consists in the right

' Miller v. Babb, 263 SW. 253 (Tax. Comm'n App. 1924,

judgm'’t adopted)

? Restatement of the Law of Property. Section 450 (1944)

3 Settegast v. Foley Brothers Dry Goods Co., 114 Tex. 452,
270 SW. 1014(1925); West v. Giesen,242 SW. 312
(Tex. Civ. App. - Audtin 1922, writ refd); Ciements v.
Taylor, 184 SW.2d 485 (Tex. Civ. App. - Eadland
1944, no writ)

4 Miller v. Babb, 263 SW. 253 (Tax. Comm'n App. 1924,

judgm't adopted)

* F. J. Harrison & Co. v. Boring & Kennard, 44 Tax. 255
(1875); Settegast v. Foley Bros. Dry GoodsCo., 114
Tex. 452, 270 SW. 1014(1925)

to take soil, gravel, minerals, and the like from another's
land.® Examples of profits may include rights to remove
items such as game, timber, or gravel. A profit holder,
unlike the owner of an easement, hasthe right to remove
a portion of the burdened property. Examples of profits
include right of "turbary" (right to dig turf), right of
"estovers' (right to cut timber or underbrush for fud or
bedding of animals, or to promote good husbandry?),
right of "piscary" (right to take fish from another's land),
right of pasture, right to take sand, right to cut ice from
apond, right to take seaweed, and right to gravel.

E. Benefits Real Property:
An appurtenant easement is imposed for the benefit
of corporeal or real property.®

F. Appurtenant or In Gross:

An easement is aright attached to a greater right in
land. The easement appurtenant does not exist apart from
the land to which it is attached.” Whether an easement is
appurtenant or in gross is determined by an interpretation
of the grant or reservation, aided, if necessary by the
situation of the property and the surrounding
circumstances. An easement appurtenant is conveyed
with the land, regardless of whether it is described in the
conveyance.'® An easement is never presumed to be in
gross if it can fairly be construed to be appurtenant.”

An easement in gross is a mere personal right or
interest to use of the land of another."

An easement appurtenant passes with title to the
dominant estate which it benefits; a separate conveyance
is not necessary since the appurtenant easement cannot
be separately conveyed.” An easement is never
presumed to be an easement in gross if it can be fairly
construed to be an appurtenant easement.'

Easements in gross are personal easements not
benefiting specific tract of land and are generally not
assignable, but the parties may create an assignable

¢ Evansv. Ropte, 128 Tax. 75, 96 SW.2d 973 (1936)

" Hood v. Foster, 13 S0.2d 652 (Miss)

# F.J. Harrison & Co. v. Boring & Kennard, 44 Tex. 255

(1998)

? Brownv. Woods, 300 SW.2d 364 (Tex. Civ. App. - Waoo
1957, no writ); McWhorter v. City of Jacksonville,
694 SW.2d 182 (Tex. App.-Tyler 1985, no writ)

" Walschshauser V. Hyde, 890 SW. 2d 171 (Tex. App. - Ft

Worth 1994, writ denied)

*McDaniel v. Calvert, 8758.W.2d 482 (Tex. App.-Ft. Worth

1994, no writ)

'z Alley . Carleton, 29 Tex. 74 (1867)

1* McWhorter v. City of Jacksonville, 694 SW.2d 182 (Tex.

App.-Tyler 1985, no writ)

% Gintherv. Bammel, 336 SW.2d 759 (Tex. Civ. App.-Waco

1960, no writ)
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easement by an express provision to such effect.® An
easement in gross such as a pipeline easement allowing
multiple lines may be partially assignable or divisible.'
An example of a statutorily created and recognized
easement in gross is the "conservation” easement to
restrict land to open space use or to preserve certain
historical, cultural, architectural or archeological aspects
ofrea estate."”

G. Dominant and Servient Estates:

Easements appurtenant involve adominant tenement
or estate, to which the right belongs and a servient
tenement or estate, upon which the obligation rests.'® The
same parties do not have title to the dominant and
servient estates, but there must be unity of title as to the
easement and the dominant estate." The owner of the
dominant estate must be the owner of the right to use the
servient estate. In the case of an easement in gross, there
is no dominant estate.?® An easement may be affirmative,
one which gives the owner of the dominate estate the
right to use or do some act upon the servient tenement, or
it may be negative, one which restricts the owner of the

'* FarmersMarine Copper Works. inc. v. City of Galveston,
757S.W.2d 148 (Tex. App.-Houston [1st Dist.] 1988,
no writ); Strauch v. Coastal Sates Crude Gathering
Co., 424 SW.2d 677 (Tex. Civ. App.-Corpus Chridti
1968, writ dism'd)

'¢ Orange County v. Citgo Pipeline Co., 934 SW.2d 472 (Tex.
App.-Beaumont 1996, writ denied) (such essement is
partidly assgnable if the assgnment does not
overburden the easement, such as where it dlows
multiple lines for additional consideration)

17 Tex. Nat. Res. Code sec. 183.001

""West v. Giesen, 242 SW. 312 (Tex. Civ. App.-Augtin 1922,
writ refd); Brown v. Woods, 300 SW.2d 364 (Tex.
Civ. App- Waco 1957, no writ); Taylor Foundry Co.
v. Wichita Falls Grain Co., 51 S.W.3d 766 (Tex.
App. - Fort Worth 2001, no writ)

' Forister v. Coleman, 418 SW.2d 550 (Tex. Civ. App.-
Augtin 1967), writref dn.r.e,, 431 SW.2d 2 (1968)
(court of appedls held an easement gppurtenant by
estoppel for a park and according to the 1955 dead
language, "waterfront privileges" an unredtricted
right to use dl of the property for ingress and egress
to creek.) Coleman . Forister, 497 SW.2d 530 (Tex.
Civ. App.-Austin 1973) rev'd on other grounds, 514
SW.2d 899 (1974), &ff d on remand, 538 SW. 2d 14
(Tex. Civ. App.-Austin 1976) (Supreme Court stated
that an easement appurtenant by estoppel was created
however the 1955 deed provided only a reasonable
right of ingress and egress to the one foot strips and
the sdewalk and no more. Owners are limited to
reasonable use of the servient tract for access and thus
owners do not have an unrestricted right to use of dl

the property)
20 Forister v. Coleman, 418 SW.2d 550 (Tex. Civ.
App.-Augtin 1967), writ refd n.r.e., 431 SW.2d 2 (1968)

servient tenement from interfering with the rights of the
dominate estate owner.”!

H. Recordation:

Since an easement is an interest in land, an
incorporeal hereditament; it is authorized to be recorded®
and, when recorded, gives constructive notice.® An
innocent purchaser of a servient estate may take title free
of an unrecorded easement of which he or she has no
actua notice or of an implied easement (other than away
of necessity) or of as easement by estoppel if he or she
has no actual notice of same, and same is not revealed by
the records or by an adequate inspection.”* No easement
by estoppel may be imposed against a subsequent
purchaser for value, who has not notice, actual or
constructive, of the easement claimed.””

It has been indicated in dictum that a bona fide
purchaser can extinguish an implied easement of
necessity if it is not open and visible use and if the bona
fide purchaser does not know of the claim of easement.”®
A bona fide purchaser cannot extinguish any prescriptive
easement since there is no provision for recordation of
this right.#

. Licenses

A license is generally a personal, revocable and
nonassignable privilege to do acts on the land of another
without possessing an estate or interest in the land. It
may be conferred in writing or by parol. An admission
ticket (i.e., to aracetrack) is arevocable license because
it conveys no right in property. A license, coupled with
an interest, is not revocable at the will of the licensor; for
example, if one sells someone farm equipment they may
entre onto the property to pick it up. A license is not
subject to the Statute of Frauds. A license remains
irrevocable only so long as necessary by its nature. An
agreement to lease space, but not designating particular
space, is alicense, not alease, and is revocable and not
binding on a later owner.®® A license is a privilege or

2 Miller v. Babb, 263 SW. 253 (Comm'n. App. 1924,
judgm't. adopted); Drye v. Eagle Rock Ranch. Inc.,
364 S.W.2d 196 (Tex. 1962)

2 V.T.C.A. Property Code § 12.001

» V.T.CA. Property Code § 13.001

M Lake Meredith Development co. v. City of Fritch, 564

SW. 427 (Tex. Civ. App. - Amarillo 1978, no writ)

2 Lakeside Launches, Inc. v. Austin Yacht Club, inc.,
750 SW.2d 868 (Tex. App.-Austin 1988, writ

denied)
2 Hoak V. Ferguson, 225 SW.2d 258 (Tex. Civ. App.-

Fort Worth 1953, writ ref'dn.r.e)

a7 Heardv. Bowen, 184 SW. 234 (Tex. Civ. App. - Sn

Antonio 1916, writ ref*d)

2 Kwik WashLaundries, Inc. . Alexander Housg, Ltd,
1996 Tex. App. LEXIS 1433 (Tex. App. -Houston
[1* Dist] April 1996); op. withdrawn, appesl
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authorization to do acts on property of another, but is not
an estate or interest in land. A license is generaly a
personal, revocable and nonassignable privilege created
in parol or in writing. In some cases, licenses will not be
revocable at will if expenditures have been made in
reliance on the license.”

J. Alienation:

Alienation of property isfavored in Texas. The law
recognizes creation of alienable easements in gross by
contract. The common-law rule was that an easement in
gross was not transferable.*® However, transferability is
now clearly recognized where the interest is created in
favor of a person and the heirs, successors or assigns of
theperson.’’ The courts look with disapproval upon the
sale of only part of a right-of-way easement.®

K. Easement or Fee - Distinctions:

One should never accept the caption or designation
of an instrument in the chain of title as fina authority as
to whether it conveys an easement or the fee simpletitle
to atract ofland.

A deed purporting to "dedicate" rather than "grant"
or "convey" may be considered as a conveyance of "fee
simple. " The rules of construction for determining
whether a fee title is conveyed, or merely an easement,
have long been clearly enunciated by the Texas Supreme
Court. The Court, in Reiter v. Coastal States Gas
Producing Co., 382 SW.2d 243 (Tex. 1964) reiterated
the rules as follows (quoting from earlier Texas Supreme
Court authority):

'‘Generally stated, the rules announced by these
decisions are: First, that, as in the Right of
Way Oil Company case, a deed which by the
terms of the granting clause grants, sells and

dismissed, reh g denied, 1996 Tex. App. LEXIS3663

2 Joseph v. Sheriff's Assoc, 430 SW.2d 700 (Tex. Civ. App.
- Augtin 1968, no writ); Digbyv. Hatley, 574 SW.2d
186 (Tex. Civ. App. - Sen Antonio 1978, no writ (a
license not supported by consderation isrevocable a
will); Ethan's Glen Comm. A4ssoc. v. Kearney, 667
SW.2d 287 (Tex. App. - Houston [1# Dist.] 1974.no
writ) (irrevocability did not result from expenditures
due to prior extended period of enjoyment of license)

30 Alleyv. Carleton, 29 Tex. 74 (1867)

31 Cantuv. Central Power & Light Co., 38 SW.2d 876 (Tex.
Civ. App. - S Antonio 1931, writref’d); Srauch v.

Coastal SatesCrude Gathering Co., 424 S.W.2d 677

(Tex. Civ. App. - Corpus Chrigti 1968, writ dism'd)

2 Fort Worth & Railway Co. v. Jennings, 76 Tex. 373, 13
SW. 270 (1890); Southwestern Bell Telephone Co. v.
Texas& N.O.R. Co., 125F.2d 699 (1942)

¥ Russell v. City of Bryan, 919 SW.2d 698 (Tex. App. -
Houston f 14" Dist.] 1996, writ denied) (deed did not
use word "easement” and warranty indicate intent to
transfer fee smple)

Lad

conveys to the grantee a ‘right of way' in or
over atract of land conveys only an easement;
and second, that, as in the Calcasieu Lumber
Company case and in the Brightwell case, a
deed which in the granting clause grants,
sells and conveys a tract or strip of land
conveys the title in fee, even though in a
subsequent clause or paragraph of the deed
the land conveyed is referred to as a right of
way.' (Emphasis added)

If the instrument conveys the land itsalf, as distinguished
from the right-of-way over the land, it passes fee simple
title, even though subsequent recitals in the instrument
attempt to limit the use of the land for easement
purposes.® It is necessary to examinethegranting clause
to ascertain the nature of the conveyance. For example,
a deed that conveys "a right-of-way in and over the
following described property and premises® conveys only
an easement.®

A deed under which an irrigation district acquired
its canals reading "aso the canals, laterals, and flumes,
and rights of way therefor, now existing and on the
following lands, and also further rights of way that my be
acquired, etc." conveyed an easement only as
distinguished from fee title.®

A deed with agranting clause conveying a "right-of-
way" and describing three tracts with the second and
third tract referring to "the following" described land,
transfers an easement only over the three tracts and not
the feeto the latter two tracts.®” A deed that conveys "the
following described tract of land,” and which is later
referred to as a right-of-way conveys a fee title.®

A conveyance of a "land forty feet wide" conveys
the fee simple, not simply an easement.”® Where a
railroad conveyed land by metes and bounds and reserves
"the 100-foot right-of-way," the fee title was reserved.
The court distinguished the previous authorities on the
ground that the strip in question was owned in fee by the
railroad at the time of the deed and the reservation of the
right-of-way must be taken to refer to the land itsdlf.”’

3 Texas Electric Railway Co. v. Neale, 151 Tex. 526, 252
S.w.2d 451 (1952)

3 Right of Way Oil Co. v Gladys City Oil, Gas &

Manufacturing Co., 106 Tex. 94, 157 SW. 737 (1913)

36 Reiter v. Coastal Sates Gas Producing Co., 382 SW.2d243

(Tex. 1964)

3 Rio Bravo Oil Co. v. Hunt Petroleum Corp., 455 SW.2d 722

(Tex. 1970)

* Calcasieu Lumber Co. v. Harris, 77 Tex. 18,13 SW. 453

(1890)

» Rod v. Campion, 464 SW.2d 922 (Tex. Civ. App. - Augtin

1971, no writ)

1 S H. Oil & Roytalty Co. v. Texas& New OrleansRailroad
Co., 295 SW.2d 227 (Tex. Civ. App. - Beaumont
1956, writ refd nr.e)
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However an ingrument, which conveys land definitely
described and then excepts from the conveyance a road
right-of-way leaving the remaining acreage conveyed,
passes the fee to the property which is subject to the
easements. *' A deed conveying "a strip of 200 fegt in
width of land" over the tract referred to in the deed was
held to convey afeetitle. Later recitations in the deed
characterized the strip as a right of way. * A deed,
which in the granting clause conveyed a "tract of land,"
referred to in the description clause as a right-of-way,
conveyed fee simple title. Emphasis was laced on
reference in the habendum and warranty clauses to the
"Land," as well as to the rule that the granting clause
controls over subsequent recitations.*

L. Maintenance:

The easement holder must maintain the easement
and the owner of the servient estate must not interfere
with the dominant estate.**

M. Natural Servitude:

While easements are created interests, natural
servitude's or rights are inherently part of ownership.

"Lateral Support” is the right to have soil in its
natural state be supported by the land adjoining it.*
"Subsidence" is the faling, lowering, or downward
shifting of soil.*

Owners of property in its natural state (not burdened
with structures) are entitled to lateral support from the
adjacent owner's land. Liability may be imposed for
interference with this right of lateral support regardiess
of any negligence on the part of the interfering owner.
The right is one of property and attaches to and passes
with the soil.*” It is an absolute right and is not
subordinate to other rights of the adjoining owner. An
easement can be entitled to lateral support.®®

A landowner also has an absolute right to excavate
on his or her property, but he or she must prevent the

1 Hainesv. McLean, 154 Tex. 272, 276 SW.2d 777 (1955)

4 Brightwell v. International-Great Northern Railroad Co.,

121 Tex. 338, 49 SW.2d 437 (1932)

# Hidalgo County v. Pate, 443 SW.2d 80 (Tex. Civ. App. -

Corpus Christi 1969, writ ref*'d n.r.e)

4 Reginal v. Ayco Devel opment Corp., 788 SW.2d 722 (Tex.

Civ. App.-- Austin 1990, writ denied)

4 Carpenter v. Ellis, 489 SW.2d 388 (Tex. Civ. App.-

Beaumont 1973, writ refd nr.e)

* Kennyv. Texas Gulf Sulpher Co., 351 8.W.2d 612 (Tex. Civ.

App.-Waco 1962, writ ref'd.)

+ Williams ». Thompson, 152 Tex. 270, 256 SW.2d 399
(1953); Whitehead v. Zeiller, 265 SW.2d 689 (Tex.
Civ.App. -Ft. Worth 1943, no writ)

# San Jacinto Sand Co. v. Southwestern Bell Tel. Co., 426
SW.2d 338 (Tex. Civ. App.-Houston [14" Digt.]
1968, writ refdn.r.e)), cert. denied 393 U.S. 1027
(1969)

natural and unencumbered soil from sinking or falling
away from his or her neighbor's land.** Thérefore, one
who is contemplating making excavations near another's
boundary has the duty to make some | reasonable
investigation as to the character of the [soil to be
excavated and the failure to make such irvestigation
amounts to actionable negligence.”

The absolute right of lateral support of adjoining
land without regard to the question of due care of
negligence is limited to the soil itself and does not apply
to buildings.”

No absolute right of lateral support foriland exists
where the natural condition has been altered through
human's activities so as to create a need| for lateral
support where none previously existed in nature.”* To
recover for injuries to a building or structure resulting
from excavations on adjoining land, it is ngcessary to
show negligence or other culpable conduct of the
excavator.®

An adjoining landowner who knows or should have
known of the potential loss of lateral support t efore he or
she purchased the property has no cause of acnon

A mineral owner generally has the rlght to damage
the surface in pursuit of minerals provided no other
means exist to extract those minerals.® " When dealing
with the rights of a mineral owner who has takentitle by
agrant or reservation of an unnamed substance such as
... [uranium], liability of the mineral owner must include
compensation for the surface owner for surface
destruction.”®  The general rules may be altered by a
lease which specifies rights between a landowner and a
mineral owner.>” In the absence of negligence, willful
waste or intent to cause malicious injury, a jandowner
has the absolute right to withdraw all the Water it can

1

+ Comanche Duke Oil Co. v. Texas. Pac. Coal QilCo., 298

SW. 554 (Tex. Commn App. 1927)

* S H. Kressand Co. v. Reaves. 85 F.2d 915 (5" Cir. 1946),

cert. denied, 299 U.S. 616 (1937)

Siciry of Amarillo v. Gray, 304 SW.2d 742 |(Tex. Civ.
App.-Amarillo, 1957). rev'd on other grounds, 310
S.W.2d 737 (1957)

2 Carpenter v Ellis, 489 Sw.2d 388 {Tex. Civ.

App.-Beaumont 1972, writ refd n.r.e)

33 g PasoEfec. Co.v. Safeway Stores, 257 S.W.24502 9Tex.

Civ. App.-El Paso 1953, writ refd n.r.e.)

s Williams v. Thompson, 152 Tex. 270, 256 S.W.2d 399
(1953). Also see McDaniel Bros. V. Wilson. 45
SW.2d 293 (Tex. Civ. App.—-Beaumont 1931. no
writ) (involving a duty imposed by ordinance which
negated the generd rule)

55 Getty Qil Co. v. Jones, 470 SW.2d 618 (Tex. 1971) Kenny
v. Texas Guif ulphur Co.,3518.W.2d 612 (Tex. Civ.
App.-Waco 1961, writ refd)

56 Moserv. U. S Seel Corp., 676 SW.2d 99. 103 (Tex. 1984)

37 Loan Sar Seel Co. v. Reeder, 407 SW.2d 28 (Tex. Civ.

App.-Texarkana 1966, writ ref'd n.r.e) ,
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produce from its land even though it causes the
neighbor's land to subside. A landowner who
negligently, wastefully, or malicioudy withdraws
underground water and causes subsidence is, however,
not protected.®

The general measure of damages in the case of
permanent injury to land through loss of lateral support
is the diminution of value of the land, unless the injury
can be repaired at lower cost, in which case the measure
of damages is the cost of repair.>

Before a landowner may recover for loss of lateral
support, it must show that it has been injured.*

No person may divert or impound the natural flow
of surface water so that another landowner is damaged by
the overflow of water.®' This right of water flow is a
type of natural easement.®

Citizens have a public right of freedom of transmit
through the navigable airspace of the United States.®®
Applicable regulations establish standards for
determining all owabl e obstructionsto navigable airspace.
For example, notice is required of construction or
alteration of improvements more than 200 feet above the
ground.®

The United States has anavigational servitude in all
navigable streams.®®

N. Negative Easement:

An affirmative easement grants to the owner of the
dominant tenement the right to use the servient tenement
or to do some act thereon. A negative easement
(sometimes referred to as the doctrine of implied
reciprocal negative easements) restricts the rights of the
owner of the servient tenement in favor of the dominant
tenement.® A restriction agreement between adjoining
owners regarding use of their land is regarded as a
negative easement.®”  Where the owner of a tract
subdivides it and sells different parcels to different
grantees, imposing restrictions upon the use in each deed

8 Eriendswood Dev. Co. v. Smith-Southwest /nd., Inc., 576
$.W.2d 21 (Tex. 1978); City of Corpus Christi v. City
of Pleasanton, 154 Tex. 289,276 SW.2d 798 (1955);
Houston & T. C. Ry. Co. v. East, 98 Tex. 146, 81
SW. 279(1904)

¥ B. A. Mortgage Co., /nc. v. McCullough, 590 SW.2d 955

(Tex. Civ. App.-Ft. Worth 1979, no writ

“Wingfeldv. Bryant, 614 SW.2d 643 (Tex. Civ. App.-Ausdtin

1981, writ refd n.r.e)

# Tex. Water Code sec. 11.086

2 Miller v. Letzeich, 121 Tex. 248, 49 SW.2d 404 (1932)

49 U.S.C. sec. 40103

¢ 14 CF.R.sec. 7713

% U.S. Congt. Artl, sec. 8.¢l. 3

% Miller v. Babb, 263 SW. 253 (Tex. Comm'n App. 1924,

judgment adopted)

7 Clements v. Taylor, 184 SwW.2d 485 (Tex. Civ.

App.—Eastland 1944, no writ)

Lh

pursuant to a general scheme or plan of development,
such restrictions may be enforced against any grantee on
the theory that there is a mutuality of covenants and
consideration and on the theory that mutual negative
equitable easements have been created.®® However, the
doctrine of implied reciprocal negative easements does
not apply to a situation where there are differently and
separately platted sections of a subdivision.®

[I. CREATION OF EASEMENTS
A. In General - Express Grant:

An easement by express grant is an interest in land
which is subject to the Statute of Frauds.” It must follow
the normal formalities of real estate instruments: it must
be written, it must be properly subscribed by the party to
be charged, it must manifest the grantor's intent, and,
insofar as the property description is concerned, it must
furnish within itself or by reference to other identified
writings then in existence, the means or data by which
the particular land to be conveyed may be identified with
cettainty. 7'

Because an easement is an interest, in land, the
instrument creating the easement must be in writing,
except where the easement arises by implication,
estoppel, or prescription. The writings must meet the
rules applicable to the conveyance of fee simple title.”?
A transfer of land that states that it "dedicates” the land
does not, as a matter of law, convey the fee simple.”®
Because the description of an easement in a deed was
held deficient in every respect, the Texas Supreme Court
found it unnecessary to reach the issue of whether the
words "we guarantee”" in the deed were sufficient words
of grant to convey an easement. However, the appellate
court stated: "The term 'guarantee’ is not aword of grant
in the traditional sense of conveyance of interests in
property.” The grant must furnish, within itself or by
reference to other identified writings then in existence,
means or data by which servient estate may be identified
with certainty.”

In Preston Del Norte Villas Association v. Copper
Mill Apartments. Ltd.. 579 SW.2d 267 (Tex. Civ. App.-
Ddlas 1978, writ refd n.r.e.), the Declaration of the
condominium project reserved an easement across its

% Yorkv. Howard,, 521 SW.2d 344 (Tex. Civ. App. - Weaco

1975. no writ)

% Evansvy. Pollock, 796 SW.2d 465 (Tex. 1990); Crump v.
Ferryman, 193S.W.2d 233, (Tex. Civ.App.-Dallas)

™ Andersonv. Tall Timbers Corp., 378 SW.2d 16, 24 (Tex.

1964)

" Pick v. Bartel, 659 SW.2d 636 (Tex. 1983)

2 31 Tex. Jur.3d Easements sec. 22

”? Russel v. City of Bryan, 797 SW.2d 112 (Tex.

App.-Houston [14" Dist.] 1990, writ denied)

™ Bartel v. Pick, 643 SW.2d 224. (Tex. App.-Fort Worth
1982), &ffd Pick v. Bartel, 659 SW.2d 636 (Tex.
1983)
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development "regardless of whether [the undeveloped
lands] become a part of the condominium project...or
some other condominium project.” ”  When the land
was used for an apartment project instead of a
condominium project, the condominium association was
unable to restrict access of the easement to the lessees of
the apartment owner because the express reservation was
read broadly to permit the successors-in-interest of the
grantor to use the easement. This broad interpretation
was based on the unreasonabl eness of supposing that the
developer of the condo association intended to leave the
land without access if the land were devel oped in another
manner, ¢

The creation of an easement contemplates a future
use consistent with the grant, enabling the easement
owner to carry out the object for which the easement was
granted. Thisistrue even under conditions different from
those existing at the time of the conveyance. 7 An
easement may be granted or reserved in a deed of trust.
All cotenants must join in creation of an easement;
otherwise, the easement may not bind a successor who
acquires full title. The grantor in a deed of the dominant
estate reserves an easement unto himself or herself to
access a contiguous parcel. For example, the owner of a
tract of land may be willing to sell his frontage, but he or
she will reserve and retain an easement across the parcel
conveyed to access remaining property. " A reservation
in favor of a stranger to a conveyance is inoperative and
cannot function as a conveyance to the stranger. A
reservation cannot be made by the owner of both the
dominant and servient tenement. * An easement is
expressly limited by the granting clause that creates the
easement. For example, an electric utility operating
companies could not use easements granted for

¥ Preston Del Norte Villas4ssoc. v. Copper Mill Apts. Ltd.,
579 SW.2d 267, 269 (Tex. Civ. App.-Dallas 1978,
writ. refd n.r.e)

76 Preston Del Norte VillasAssoc. v. Copper Mill Apts. Ltd.,
579 SW.2d 267, 269 (Tex. Civ. App.-Dallas 1978,
writ. refdnr.e)

7 JohnsonV. Southwestern Public Service Co., 688 SW.2d 653

(Tex. App.-Amarillo 1985, no writ)

™ seeMcWhorter v. City of Jacksonville, 694 S. W.2d 182 (Tex.

App.-Tyler 1985, no writ)

™ MGJ Corp. v. City of Houston, 544 SW.2d 171 (Tex. Civ.
App.-Houston [ 1% Dist.] 1976, writ ref d n.r.e) (The
easement was granted to the named grantee and to
"other purchasers and their tenants of property located
within said community center")

% Preston Del Norte Villas4ssoc. v. Pepper Mill Apts., 579
SW.2d 267 (Tex. Civ. App.-Dallas 1918, writ ref'd
n.r.e.) (The condominium declarant provided for a
reserveation of an easement to the bendfit of its
adjoining property but its later conveyance of
condominiums subject to the provisons of the
declaration operated to reserve the easement)

"transmission of electricity" to install fiber optic cables
to transmit third party communications.®'

B. Implication:

An easement may be vested in agrantee by implied
grant or created in favor of a grantor by implied
reservation. Generally, where one person owns an entire
tract of land, there is no necessity for creation of an
easement on one part of the land for the benefit of
another part of the land during its ownership. However,
there may be in existence roads or ways by which the
land is traversed or other uses of the land in the nature of
easements. Where an owner sells land with full covenants
of warranty and the deed contains no express reservation,
therewill be no reservation by implication unless the use
IS necessary.

There must be no other reasonable means of
enjoying the dominant tenement without the easement.
However, when one conveys several parcels of land,
there may be an implied grant or reservation of al
apparent and continuous easements created or used by
the vendor. There may be uses in the nature of easements
imposed by an owner on parts of atract for the benefit of
other parts. Upon severance of tile, the easement may
impliedly arise by grant or reservation. To be recognized
the use must be apparent at the time of the transfer, it
must be continuous; it must be necessary for the
dominant estate; and there must be unity of title of the
dominant and servient estates at the time of the transfer.
82 |f the use does not exist until after the transfer, an
implied easement will not be recognized. ®

The elements of an implied easement appurtenant
are: (1) original unity of ownership of the dominant and
servient estate, (2) apparent use at the time of the grant,

81 Marcus Cable Associates, L.P. v. Krohn, 90 SW.3d 697
(Tex. 2002); Corleyv. Entergy Corp., 246 F.Supp.2d 565 (E.D.
Tex. 2003)

%2 Ortizv. Spann, 671 SW.2d 909 (Tex. App.-Corpus Chrigti
1984, writ refd nr.e). North Clear Lake
Development Corp. v. Blackstock, 450 SW.2d 678
(Tex. Civ. App.-Houston [14™ Dist.] 1970, writ ref'd
n.r.e); Getzv. Boston Sea Party of Houston, Inc., 573
SW.2d 836 (Tex. Civ. App.-Houston [1* Dist.] 1978,
no writ); Beck v. Mills, 616 SW.2d 353 (Tex. Civ.
App-Houston [14" Dist] 1981, writ refd)
Holmstrom v. Lee, 26 SW.3d 526 (Tex. App. -
Augtin 2000, no writ)

® SQarkv. Morgan, 602 SW.2d 298 (Tex. Civ. App.-Dallas
1980. writ ref'dn.r.e.); Holman v. Patterson, 34 Tex.
Civ. App. 344, 78 SW. 989 (1904, writ refd);
Scarborough v. Ander son Brothers Construction Co.,
90 SW.2d 305 (Tex. Civ. App.—El Paso 1936, writ
dism'd); Zapata County v. Llanos, 239 SW.2d 699
(Tex. Civ. App.-San Antonio 1951, writ ref'd n.r.e.);
Miles v. Bodenheim., 193 SW. 693 (Tex.
Civ.App.-Texarkana 1917, writ refd)
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(3) continuous use of the easement until the time of the
grant (with conspicuousness indicating permanence), and
(4) reasonable necessity or strict necessity of the
easement for the fair and enjoyable use of the dominant
estate. * In order to be continuous, no act of human
must be necessary to complete the easement (such as
pumping of water at a well and conveying water by
hand). * In order for the use to be apparent, same does
not have to be visible. It may be considered apparent as
long as there are signs by a careful inspection to the
person ordinarily conversant with subject. Such use
would exist where sewer lines served the vendee's
adjoining lot and there was no sewer in the street
adjacent to the grantee at the time. *

If the grantor held a fee interest in the dominant
estate but only a life estate in the servient estate, she
never had sufficient unity of title in order to create an
implied easement that survived her life estate. ¥ In
connection with a deed in lieu of foreclosure (and
perhaps a trustee's deed), the test of whether the implied
easement exists depends upon the circumstances at the
time the title is conveyed, not the time the lien was
created. *® An implied easement may be created by a
partition between adjoining owners, provided the use is
existent at the time of the partition. ¥

An implied easement may be created by reservation
even though the grantor's deed warrants that the servient
estate is free of encumbrances. *° It appears that for the
implied easement to be created by reservation the use
must be strictly necessary, but if the implied easement is
created by agrant, then the use only need be reasonably
necessary. |~ The implied easement will cease upon
termination of the necessity. > The implied easement
has been considered under varying circumstances such as
the following: (1) An implied easement was recognized
in connection with underground gas mains, water and

¥ Payne v. Edmonson, 712 SW.2d 793 (Tex. App.-~Housotn
[1* Dist.]11986, writref'dn.r.e.); Sorrel! v. Gengo, 49
SW.3d 627 (Tex. App. - Beaumont 2001, no writ)

¥ Howell v. Estes, 71 Tex. 690, 12 SW. 62 91888) (easement
of necessity was continuous where applicable to
access by stairway to adjoining building)

¥  Westbrook v. Wright, 477 SW.2d 663 (Tex. Civ.

App.-Houston [14" Digt.] 1972, no writ)

¥ First Nat 7 Bank of Amarillo v. Amarillo Nat7 Bank, 531

SW.2d 905 (Tex. Civ. App.~1975, no writ)

*¥Neilonv. TexasTrust & Security Co., 147 SW.2d321 (Tex.
Civ. App.-Austin 1940, writ dism'd judgm't. cor.)

# Zapata County v. Llanos, 239 SW.2d 699 (Tex. Civ.

App.-San Antonio 1951, writ refd n.r.e)

* Mitchell v. Castellan, 151 Tex. 56,246 SW.2d 163 (1952)

! Drye v. Eagle Rock Ranch, Inc., 364 SW.2d 196 (Tex.
1962); Mitchell v. Cadgtellan, 151 Tex. 56, 246
SW.2d 163 (1952); Beck v. Mills, 616 SW.2d 353
(Tex. Civ. App.-Houston [14" Dist.] 1981, writref'd)

*2 Johnson v. Faulk, 470 SW.2d 144 (Tex. Civ. App.-Tyler

1971, no writ)

sewer pipes crossing grantor's land; * (2) the Supreme
Court has refused to recognize implied easements for
novelty, pleasure or recreation purposes such as studying
nature, picnicking, hiking, riding horseback, and bird
watching; ** (3) the Supreme Court refused to recognize
a reservation of an implied easement where the
watershed of a gas station of the grantor encroached onto
the adjoining conveyed land since it could be easily
altered; ®* (4) under various circumstances, roads have
been recognized as implied easements such as where
crossing unfenced prairie lines or where furnishing
substantially more direct access than the other access
afforded the tract; ** (5) an implied easement was
recognized for rear accessto garages where the way was
the only means of vehicular access to the garages and to
the rear entrances. ”’

Easements in party walls are sometimes explained
on the theories of necessity or estoppel. A party wall isa
wall that is located on or at the division line between
adjoining parcels of land owned by different landowners
and used or intended to be used by both owners in the
construction or maintenance of improvements on their
respective properties. In the absence of an agreement to
the contrary, a party wall means a solid wall without
windows. ®®  Either owner of a party wall has the right
to raise the wall if it is strong enough and will not
interfere with the other owner's rights. *°

A party wall also refers to a wall dividing two
buildings, used equally asan exterior wall by the owners
of each, without any exclusive use by either. ' It is not
necessary that the wall stand equally on the adjoining
parcels of land; it may rest wholly on one lot. '*' A city
council has the power to regulate and prescribe the
manner of, and to order the building of parapet and party
walls'® The soil of each landowner, together with the
wall belonging to each landowner, is subject to an
easement in favor of the landowner for the continued
support and maintenance of the party wall. When the

3 Pokorny v. Yudin, 188 SW.2d 185 (Tex. Civ. App.-El Paso

1945, no writ)

* Dryev. EagleRock Ranch, /nc., 364 SW.2d 196 (Tex. 1962)

% Mitchell v. Castellan, 151 Tex. 56, 246 SW.2d 163 (1952)

% Zapata County v. Llanos, 239 SW.2d 669 (Tex. Civ.
App.-San Antonio 1951, writ ref'd n.r.e.); Fender v.
Schaded, 420 SW.2d 468 (Tex. Civ. App.-Tyler
1967, writ refd n.r.e)

*” Neilonv. Texas Trust & Security Co., 147 SW.2d 321 (Tex.
Civ. App.-Augtin 1940, writ dism'd judgm't cor.)

" Everly V. Driskill, 24 Tex. Civ. App. 413, 58 SW. 1046

(1900, writ ref'd)

# Dauenhauer v. Devine, 51 Tex. 480 (1879); Witte v.
Schasse, 54 SW. 275 (Tex. Civ. App. 1889, no writ)

....Dauenhauer v.Devine, 51 Tex.480(1879)

" Fewell v. Kinsella, 144 SW. 1174 (Tex. Civ. App.-San

Antonio 1912, writ refd)

12 Tex. Locd Gov't. Code Sec. 342.003(a)(10)
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party wall is destroyed, intentionally or unintentionally,
the mutual easements cease to exist. '®  An adjoining
owner who makes use of a wall standing partly on its
land does not render itself liable for any part of the cost
of the wall, where it was not a party to an agreement
under which the wall was erected and there was nothing
of record that would put it on notice that it was expected
to pay for the use thereof. However, an oral agreement to
share the cost of construction of a party wall is otherwise
enforceable. '™ An oral agreement for payment of costs
incurred for use of the wall may operate as a covenant
running with the land, but will not bind a bona fide
purchaser. '  Neither adjoining landowner has any
right to destroy a party wall unless it has the consent of
the other. However, aparty wall that is destroyed by fire,
lapse of time, or otherwise, in the absence of a contract
for rebuilding it, terminates the easement. '*

A person buying alot by reference to aplat or map
showing an abutting easement acquires a private
easement regardless of whether the way is opened or
dedicated to the public or the plat is recorded. ' The
creation of private easements by sales by reference to
unrecorded maps shown to the purchaser does not result
in a public dedication of the streets.'”® The private
easement acquired by aconveyance with reference to the
map or plat survives a vacation or abandonment of the
street. However, the party will not be entitled to damages
by the street vacation if the closing only renders its
access less convenient. '®

An implied easement appurtenant may be
established by proof of a driveway as the only means of
access to atract used continuously for many years. The

13 Fewell v. Kinsella, 144 SW. 1174 (Tex. Civ. App.-San
Antonio 1912, writ rePd); McCormick v. Soneheart,
195 SW. 883 (Tex. Civ. App.-Amarillo 1917, writ
ref’d); First Nat 7 Bank v. Zundelowitz. 168 SW. 40
(Tex. Civ. App.-Amarillo 1914, no writ)

104 Jones v.Monroe, 285 SW. 1055 (Tex. Comm'n App. 1926)
affd onrehearing, 288 SW. 802 (Tex. Commn App.
1926)

s Whittenburg v. J.C Penny Co., 139 Tex. 15, 161 SW.2d

447(1942)

0 Fewell v. Kinsdlla, 144 SW. 1174 (Tex. Civ. App. - Sn

Antonio 1912, writ ref* d)

7 Fordv. Moren, 592 SW.2d 385 (Tex. Civ. App.-Texarkana
1979, writ refd n.r.e); Dallas Cotton Mills v.
Industrial Co., 296 SW. 503 (Tex. Commn App.
1927, opinion adopted); Sherman Saughtering &
Rendering Co. v. TexasNursery Co., 224 SW. 478
(Tex. Civ.App.~Amarillo 1920, writ dism'd); Home
v. Ross, 777 Sw2d 755 (Tex. App.-San
Antonio 1989, nowrit)

9% \War dv. Rice, 239 SW.2d 823 (Tex. Civ. App.-San Antonio

1951, writ refd n.r.e)

' City of San Antonio v. Olivares, 505 SW.2d 526 (Tex.

1974)

i

elements in such case would bethat the use was apparent,
continuous and necessary. ''?

Under the strict necessity standard, use of the
easement must be economically or physically necessary
and not just merely desirable. The person seeking to
establish an implied reservation of an easement over a
roadway must prove that there was no other way of
ingress and egress. "' The fact that there was another
means of ingress and egress, even though costly and
dangerous, defeated the claim of an implied reserved
easement.

C. Way of Necessity:

This type of implied easement may extend to the
grantee over the grantor's lands or to the grantor over the
grantee's lands. If a grantor conveys a tract and retains
lands surrounded partly by the land conveyed and the
remainder by land of strangers, an implied reservation of
the right-of-way by necessity over the land conveyed
arises where and as long as there is no other means of
ingress and egress. '

A claimant must establish (1) unity of ownership of
the dominant and servient estates before severance; (2)
necessity of aroadway; and (3) necessity existed at tune
of severance. ' The way of necessity to which the
party is entitted is only a convenient way to give
reasonable access. The easement will be recognized even
though the party does not thereby secure direct access to
apublic right of way, but only to permissive access over
a third party's land and thereby to a public right of way.
14 Although the easement must be necessary at thetime
of the conveyance and separation of ownership of
adjoining tracts and will be recognized only so long as it
continues to be necessary, the easement for access need
not be in use at the time of such conveyance as must
other easements by implication. ''* The way of necessity
will be recognized only if the two parcels had been
owned as a single tract and if lack of access existed at
time of severance. ''¢ It appears that a way of necessity

e Bickler v. Bickler, 403 SW.2d 354 (Tex. 1966)
' Paynev. Edmonson, 712 SW.2d 793 (Tex. App.-Houston
[1* Dist.] 1986, ref. Machala 56
SW.3d 748 (Tex. App. Texarkana 2001, n.w.h.)
Parker Bains, 194 569 (Tex. Civ.
App.-Galveston 1946, writ refd n.r.e); Bains
Parker, 143 Tex. 57, 182 SW.2d 397 (1944);
Meredith Eddy, 616 Sw.2d 235, (Tex.
1981, no writ)
Koonce BriteEstate, 663 SW. (Tex.
Parshall  Crabtree, 516 SW.2d (Tex. Civ. App.-San
Antonio 1974, writ n.r.e)
Parker Bains, 194 SwW.2d 569 (Tex. Civ.
App.-Galveston 1946, writ refd n.r.e.); Johnsn v.
Faulk, 470 SW.2d 144 (Tex. Civ. App.-Tyler 1971,
No writ)
Koonce J.E.BriteEstate. 663 SW.2d (Tex.



